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 Board of Zoning Appeals 
Public Hearing & Meeting 

Cape Charles Civic Center 
September 9, 2015 

10:00 a.m. 
 
At approximately 10:00 a.m. in the Cape Charles Civic Center, Board Member Pete Baumann 
called to order the Board of Zoning Appeals Public Hearing and Meeting.  In attendance were 
Board members Diane D’Amico and Bill Murphy. Jay Wiegner and Gene Kelly were not in 
attendance. Also present were Town Planner Larry DiRe, Assistant Town Clerk Amanda 
Hurley and applicants of 309 Jefferson Avenue John Hanson and Carol Selby. There were no 
members of the public in attendance. 
 
Pete Baumann led the Board in the recitation of the Pledge of Allegiance. 
 
PUBLIC COMMENTS 
Gene Kelly, Tazewell Avenue 
Assistant Town Clerk Amanda Hurley read the comments submitted by Mr. Gene Kelly. 
(Please see attached.) 
 
There were no other public comments to be heard. 
 
CONSENT AGENDA 
Motion made by Bill Murphy, seconded by Diane D’Amico to accept the agenda format 
as presented. The motion was approved by unanimous consent. 
 
The Board reviewed the minutes from the August 5, 2015 Public Hearing and Meeting. 
 
Motion made by Diane D’Amico, seconded by Bill Murphy, to approve the minutes from 
the August 5, 2015 Public Hearing and Meeting as presented.  The motion was 
approved by unanimous consent. 
 
NEW BUSINESS 

A. Variance Application – 309 Jefferson Avenue 
The Board discussed the letter and comments from Attorney Michael Sterling of Vandeventer 
Black LLP. Mr. Sterling stated that “there is a reasonable basis of discretion to determine 
either that the “character” of the use has been continued or impermissibly changed. The 
issues for consideration include whether: (i) there is special provision for barber shops or 
beauty parlors in the ordinance; (ii) a commercial barber shop, retail sale or restaurant 
establishment would be a permissible use under the same zoning classification under the 
ordinance; (iii) both uses are licensed by a regulatory body; (iv) the proposed use as a 
combined “retail sales” and “restaurant” establishment would be more restrictive than a 
“commercial use” pursuant to the definitions in the ordinance; (v) any change in the level of 
anticipated consumer and vehicle traffic, trash removal, deliveries, noise or other activity at 
the property; and, (vi) any detrimental effect upon the purposes and policies the zoning 
ordinance was designed to promote.” 
 
There was much discussion regarding the character of the use of the building, more or less 
restrictive and the reasonableness test. The Board questioned whether the application was 
an appeal or a variance and Bill Murphy stated that it was more of a continuation allowance. 
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Diane D’Amico expressed her concern regarding placing conditions or restrictions on the 
property and what would happen if the property was sold within the two years of the 
continued nonconforming use and whether or not the approval would set a precedent. Diane 
D’Amico commented that the lot without a building on it was not included in the application 
and it was an expansion of use because it would be turned into a parking lot. It was assumed 
that in the past, the lot had been used for parking unofficially. Diane D’Amico also expressed 
her concern regarding increased litter on the street and noise. 
 
Motion made by Bill Murphy, seconded by Pete Baumann, to approve the application 
for 309 Jefferson Avenue as proposed. 
 
After further discussion, Bill Murphy amended his motion to approve the application 
for 309 Jefferson Avenue for both lots with the conditions that the applicants take 
provisions to maintain the appearance of the property and make an effort to curtail 
litter and noise in the area. The motion died for lack of a second. 
 
Diane D’Amico questioned whether the term “Restaurant” which was used to describe the use 
was too restrictive and needed to be changed and Larry DiRe stated that the attorney used 
the terms “Retail/Vendor”. 
 
Motion made by Pete Baumann, seconded by Bill Murphy, to approve the application 
for 309 Jefferson Avenue for both lots with the conditions that the applicants take 
provisions to maintain the appearance of the property, make an effort to curtail litter 
and noise in the area and change the proposed use from Restaurant to Retail/Vendor. 
The motion was approved by majority vote with Diane D’Amico opposed. 
 
Motion made by Pete Baumann, seconded by Bill Murphy, to adjourn the Board of 
Zoning Appeals Meeting. The motion was approved by unanimous consent. 
 
 
   
 Board Member Pete Baumann 
  
Assistant Town Clerk 
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