
 
 
 
 
 

BOARD OF ZONING APPEALS 
Public Hearing & Meeting Agenda 

Cape Charles Civic Center - 500 Tazewell Avenue 
December 5, 2016 

10:00 A.M. 
 
 

 
1. Call to Order; Roll Call 

 
2. Public Hearing 

A. Hear public comment on proposed variance 
B. Close public hearing 

  
3. Invocation and Pledge of Allegiance 
 
4. Public Comments 
 
5. Consent Agenda 
 A.  Approval of Agenda Format 

B.  Approval of Minutes of July 25, 2016 public hearing and meeting 
 
6. New Business 

A. Variance application – 1011 Bayshore Road (Lot 83A3-A-19) minimum 
lot size relief request  

 B. Update downtown parking plan 
 
7.  Adjourn 
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DRAFT 
Board of Zoning Appeals 

Public Hearing & Meeting 
Cape Charles Civic Center 

July 25, 2016 
10:00 a.m. 

 
At approximately 10:00 a.m. in the Cape Charles Civic Center, Vice Chairman Jay Wiegner called 
to order the Board of Zoning Appeals Public Hearing and Meeting. In attendance were Board 
members Diane D’Amico, Bill Murphy and Kevin Hoffman. Pete Bauman arrived after Roll Call. 
Also present were Town Planner Larry DiRe, Assistant Town Clerk Tracy Outten and applicants 
Jone and Bruce Gittinger. There was one member of the public in attendance. 
 
Jay Wiegner led the Board in the recitation of the Pledge of Allegiance. 
 
PUBLIC COMMENTS 

A. Hear public comment on proposed variance 
There were no public comments to be heard. 
 

B. Close public hearing 
Jay Wiegner closed the public hearing. 
 
CONSENT AGENDA 
Motion made by Bill Murphy, seconded by Diane D’Amico, to accept the agenda format 
as presented. The motion was approved by unanimous consent. 
 
The Board reviewed the minutes from the June 14, 2016 Work Session and the June 15, 2016 
Public Hearing and Meeting. 
 
Motion made by Bill Murphy, seconded by Diane D’Amico, to approve the minutes from 
the June 14, 2016 Work Session and the June 15, 2016 Public Hearing and Meeting as 
presented. The motion was approved by unanimous consent. 
 
NEW BUSINESS 

A. Variance Application – Lot 83A3-5-1 parking standard relief 
Jay Wiegner reviewed the application. The board members had a brief discussion and no 
concerns were expressed. 
 
Motion made by Bill Murphy, seconded by Diane D’Amico, to approve the variance 
application for Lot 83A3-5-1. The motion was approved by unanimous consent. 
 
Motion made by Pete Baumann, seconded by Kevin Hoffman, to adjourn the Board of 
Zoning Appeals Meeting. The motion was approved by unanimous consent. 
 
 
   
 Vice Chairman Jay Wiegner 
  
Assistant Town Clerk 
 



Notice of Public Hearing 
 
The Cape Charles Board of Zoning Appeals will hold a public hearing on Monday, December 
5, 2016 at 10:00am at the Town Civic Center at 500 Tazewell Avenue, Cape Charles to 
receive comment on an application for a variance from minimum lot size requirements 
prior to applicant’s desire to subdivide the existing parcel.  The applicant property is 
located at 1011 Bayshore Road (Tax map # 83A3-A-19), and is in the Harbor Zoning 
District.  The Board of Zoning Appeals will have a meeting to vote on the application 
immediately following the public hearing.  
 

Information on the variance application can be viewed in the Planner’s Office at 2 Plum 
Street or obtained by phone at 757-331-3259 x15, or email to planner@capecharles.org 
 
For handicap assistance, please call the number above at least 48 hours in advance. 
 
 

mailto:planner@capecharles.org


  
  

 

Board of Zoning Appeals Staff Report 
 

From:  Larry DiRe  

Date:  December 5, 2016 

Item:  6A - Variance Application – 1011 Bayshore Road (Lot 83A3-A-19) 

Attachments: Application with narrative letter, survey plat\site plan, general vicinity lot map, 
shared use parking agreement.   

 
Background 
 
This lot, 1011 Bayshore Road\tax map # 83A3-A-19 and henceforth referred to as lot 19, 
is in the Harbor District zoning district.  The lot was previously owned by the Town of 
Cape Charles and leased to the present owner.  For several years the lot has been used 
for boat repair and maintenance, and the lot’s entire north and west boundaries front the 
water.  Approximately twenty-two percent of the total lot area is submerged.  As required 
by the Harbor Development Certificate process, first the Harbor Area Review Board 
recommended and then the Town Council approved certain development on the lot.  The 
current application for variance involves the location of a two-story wood-frame building 
on that lot.  The applicant is interested in a future subdivision of the lot to allow for sale 
of the aforementioned wood-frame building on a fifty-six hundred (5,600) square foot 
parcel.  To accommodate the required off-street parking regulations, a shared use 
parking agreement is presented.  A railroad easement runs directly on the south and 
east of the lot as shown on the survey plat\site plan.  The proposed subdivided parcel 
does not meet the required minimum lot requirements nor the required lot road frontage. 
 
The following zoning ordinance sections are to be considered with this application: 
 
Article II, Section 2.9 Definitions 
Frontage means the portion of the lot contiguous to the street. 
 
Article III, Section 3.9.F 
Lot and Height Requirements. Within the Harbor District, the following standards shall 

apply:  
1. Minimum lot requirements  

lot area ....................11,200 square feet  
lot frontage ..............80 feet  
lot depth ..................140 feet      

 
Application Specifics 
 
The applicant is seeking relief from the strict application of the minimum lot area size 
required for a conforming lot in the Harbor District.  As shown above, Article III, Section 
3.9.F set lot area standards at not only square footage, but also frontage and depth.  
The submitted survey plat, sealed by a licensed professional land surveyor, includes 
both a curve table and a line table.  The graphic scale shows one inch equaling fifty feet.  
The linear area constituting the existing road frontage, again keep in mind the railroad 



 

 

 

 

easement abutting lot 19, is shown between two lot line pins and identified on the plat as 
“C6” for curve line 6 on that table.  According to the curve table, the C6 section has a 
length of sixty-six point forty-seven (66.47) feet.  This shows that lot 19 has a road 
frontage area eighty-three percent (83%) of that required by the Harbor District zoning 
for a minimum lot area conformity.   
 
The required minimum lot area described in Article III, Section 3.9.F derives from a 
simple multiplication of the frontage and depth.  The resulting sum of eleven-thousand 
two-hundred (11,200) constitutes a “double lot” size area found throughout the historic 
old town area, and presumes that lots in the Harbor District conform to the grid street 
plan found in the old town.  The grid street plan does not extend into the Harbor District, 
and lots were not subdivided accordingly.  A larger size conforming area lot would 
presumably have frontage and depth in excess of that required.  At the same time a 
conforming lot size area may still have either frontage or depth required, but lack the 
requirement of the other measurement and so may still result in a lot of the required 
area, but not the required dimensions. The applicant is requesting this variance to be 
able to subdivide lot 19 into two parcels, including a parcel equal in area to that of one 
measuring fifty-six hundred square feet in area. 
 
Variance Criteria 
 
Article II, Section 2.9 of the Zoning Ordinance states the following definition of variance: 
 

“the permission to depart from the literal requirements of this zoning ordinance. A 
variance is a relaxation of the terms of this chapter where such variance will not 
be contrary to the public interest and where owing to conditions peculiar to the 
property and not the result of the action of the applicant, a literal enforcement of 
this ordinance would result in unnecessary and undue hardship. As used in this 
ordinance, a variance is authorized only for height, area, size of structure, or size 
of yards and open spaces. Establishments or expansions of a use otherwise 
prohibited shall not be allowed by a variance, nor shall a variance be granted 
because of the presence (or existence) of non-conformities in the zoning district 
or adjoining districts.” 

 
Article II, Section 2.6.2 B of the Zoning Ordinance states the following guidance in 
determining the basis for variance:  
 

“When a property owner can show that his property was acquired in good faith 
and where by reason of the exceptional narrowness, shallowness, size, or shape 
of specific piece of property at the time of the adoption of this ordinance, or 
where by reason of exceptional topographical conditions or other extraordinary 
situation or condition of such piece of property, or of the condition, situation, or 
development of property immediately adjacent thereto, the strict application of 
the terms of this ordinance would effectively prohibit or unreasonably restrict the 
utilization of the property or where the board is satisfied, upon the evidence 
heard by it, that the granting of such variance will alleviate a clearly 
demonstrated hardship approaching confiscation, as distinguished from a special 
privilege or convenience sought by the applicant. All variances shall be in 
harmony with the intended spirit and purpose of the ordinance.” 

 



 

 

 

 

Article II, Section 2.6.2 B of the Zoning Ordinance provides the following guidance in 
determining the need to grant variances: 
 

“No such variance shall be authorized by the board unless it finds all of the 
following conditions exist: 
 

1. That the strict application of the ordinance would produce undue 
hardship. 

2. That such hardship is not shared generally by other properties in the 
same zoning district and the same vicinity 

3. That the authorization of such variance will not be of substantial detriment 
to adjacent property and that the character of the district will not be 
changed by the granting of the variance.” 

 
 

Recommendation 
 
Staff finds that the conditions of Article II Section 2.6.2.B are met to a sufficient degree 
that the applicant has a land use burden not shared by property owners of similarly 
situated lots in the Harbor District.  The parcel’s location, existing non-conformity with 
the minimum frontage requirement, and proximity to a railroad track easement, does not 
allow for the minimum eighty-foot frontage of roadway as required in Article III, Section 
3.9.F.1 of the Town’s zoning ordinance.  As shown on the sealed survey plat submitted 
with this application, the area shown as C6 (Curved section 6) is sixty-six point forty-
seven linear feet.  This is below the eighty feet of road frontage required in the zoning 
ordinance and so shows lot 19 to be non-conforming at the time the Harbor District 
ordinance was adopted.  Staff finds that to deny the variance would, in effect, deny the 
property owner the right to pursue the subdivision of the lot as defined in Appendix A of 
the zoning ordinance. 
 
The Board of Zoning Appeals will determine if all three of the conditions outlined in 
Article II Section 2.6.2 B of the Zoning Ordinance exist, and if so, the Board of Zoning 
Appeals should issue a lot area variance.  
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