
BOARD OF ZONING APPEALS 
Agenda 

Cape Charles Civic Center - 500 Tazewell Avenue 
June 15, 2016 

10:00 A.M. 

1. Call to Order; Roll Call

2. Public Hearing
A. Hear public comment on proposed variance
B. Close public hearing

3. Invocation and Pledge of Allegiance

4. Public Comments

4. Consent Agenda
A.  Approval of Agenda Format
B.  Approval of Minutes of September 9, 2015 Meeting

5. New Business
A. Variance application – Lot 83A3-A-7 parcel A parking standard relief

6. Adjourn



1 

DRAFT
Board of Zoning Appeals 

Public Hearing & Meeting 
Cape Charles Civic Center 

September 9, 2015 
10:00 a.m. 

At approximately 10:00 a.m. in the Cape Charles Civic Center, Board Member Pete Baumann 
called to order the Board of Zoning Appeals Public Hearing and Meeting.  In attendance were 
Board members Diane D’Amico and Bill Murphy. Jay Wiegner and Gene Kelly were not in 
attendance. Also present were Town Planner Larry DiRe, Assistant Town Clerk Amanda 
Hurley and applicants of 309 Jefferson Avenue John Hanson and Carol Selby. There were no 
members of the public in attendance. 

Pete Baumann led the Board in the recitation of the Pledge of Allegiance. 

PUBLIC COMMENTS 
Gene Kelly, Tazewell Avenue 
Assistant Town Clerk Amanda Hurley read the comments submitted by Mr. Gene Kelly. 
(Please see attached.) 

There were no other public comments to be heard. 

CONSENT AGENDA 
Motion made by Bill Murphy, seconded by Diane D’Amico to accept the agenda format 
as presented. The motion was approved by unanimous consent. 

The Board reviewed the minutes from the August 5, 2015 Public Hearing and Meeting. 

Motion made by Diane D’Amico, seconded by Bill Murphy, to approve the minutes from 
the August 5, 2015 Public Hearing and Meeting as presented.  The motion was 
approved by unanimous consent. 

NEW BUSINESS 
A. Variance Application – 309 Jefferson Avenue 

The Board discussed the letter and comments from Attorney Michael Sterling of Vandeventer 
Black LLP. Mr. Sterling stated that “there is a reasonable basis of discretion to determine 
either that the “character” of the use has been continued or impermissibly changed. The 
issues for consideration include whether: (i) there is special provision for barber shops or 
beauty parlors in the ordinance; (ii) a commercial barber shop, retail sale or restaurant 
establishment would be a permissible use under the same zoning classification under the 
ordinance; (iii) both uses are licensed by a regulatory body; (iv) the proposed use as a 
combined “retail sales” and “restaurant” establishment would be more restrictive than a 
“commercial use” pursuant to the definitions in the ordinance; (v) any change in the level of 
anticipated consumer and vehicle traffic, trash removal, deliveries, noise or other activity at 
the property; and, (vi) any detrimental effect upon the purposes and policies the zoning 
ordinance was designed to promote.” 

There was much discussion regarding the character of the use of the building, more or less 
restrictive and the reasonableness test. The Board questioned whether the application was 
an appeal or a variance and Bill Murphy stated that it was more of a continuation allowance. 
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Diane D’Amico expressed her concern regarding placing conditions or restrictions on the 
property and what would happen if the property was sold within the two years of the 
continued nonconforming use and whether or not the approval would set a precedent. Diane 
D’Amico commented that the lot without a building on it was not included in the application 
and it was an expansion of use because it would be turned into a parking lot. It was assumed 
that in the past, the lot had been used for parking unofficially. Diane D’Amico also expressed 
her concern regarding increased litter on the street and noise. 

Motion made by Bill Murphy, seconded by Pete Baumann, to approve the application 
for 309 Jefferson Avenue as proposed. 

After further discussion, Bill Murphy amended his motion to approve the application 
for 309 Jefferson Avenue for both lots with the conditions that the applicants take 
provisions to maintain the appearance of the property and make an effort to curtail 
litter and noise in the area. The motion died for lack of a second. 

Diane D’Amico questioned whether the term “Restaurant” which was used to describe the use 
was too restrictive and needed to be changed and Larry DiRe stated that the attorney used 
the terms “Retail/Vendor”. 

Motion made by Pete Baumann, seconded by Bill Murphy, to approve the application 
for 309 Jefferson Avenue for both lots with the conditions that the applicants take 
provisions to maintain the appearance of the property, make an effort to curtail litter 
and noise in the area and change the proposed use from Restaurant to Retail/Vendor. 
The motion was approved by majority vote with Diane D’Amico opposed. 

Motion made by Pete Baumann, seconded by Bill Murphy, to adjourn the Board of 
Zoning Appeals Meeting. The motion was approved by unanimous consent. 

Board Member Pete Baumann 

Assistant Town Clerk 
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Board of Zoning Appeals Staff Report 

From: Larry DiRe

Date: June 15, 2016 

Item: 5A - Variance Application – Lot 83A3-A-7 parcel A (southside 200 block of 
Mason Avenue\old Be-Lo Supermarket site) 

Attachments: Application with narrative, survey plat\site plan, general vicinity lot map and 
drawings; Article IV Section 4.5. 

Background 

This lot is in the Harbor District Mixed Use zoning district.  In April 2014 several 
variances were awarded to this applicant for the phase one mixed used development at 
this lot.  Those variances run with the property, but the parking variance (forty spaces for 
phase one), may not be appropriate for this phase of development.     

Application Specifics 

The applicant is seeking relief from a strict application of the off-street parking 
requirements found in the section below.  Prior to any construction permit applications, a 
project area site plan is required.  One item required on that site plan is off-street parking 
in conformity with the parking standards.  Those standards are based on the number of 
bedrooms for residential units and “nature of use” for commercial.  At this time the 
applicant cannot provide information on the specific “nature of use” for the planned 
commercial units.  Instead the applicant is requesting a flat total of thirty-seven spaces to 
accommodate both the residential and commercial units of the proposed mixed use 
development.  The applicant is seeking relief from the requirements of Article IV Section 
4.5.1. That section states the following: 

“Section 4.5.1 Table of Parking Standards” 

Nature of Use Parking Standards 
A. Park and Open Space:  
1. Park and playground as determined by authority
2. Golf course 36.0 spaces per 18-hole course plus 1 space per employee
3. Accessory building as determined by authority

B. Agricultural 
1. Agricultural, as defined 1.0 space per employee

C. Residential 
1. Single-family dwelling 2.0 spaces per dwelling unit
2. Two-family dwelling 2.0 spaces per dwelling unit
3. Townhouse 2.0 spaces per dwelling unit
4. Multi-family dwelling 1.0 space per one bedroom dwelling unit; otherwise
2.0 spaces per dwelling unit 



5. Mobile home 2.0 spaces per dwelling unit

D. Care Facility/Institutional 
1. Library 1.0 space per 300 sf GFA
(Gross Floor Area) 
2. Museum 1.0 space per 300 sf GFA
3. School
a. Nursery 1.0 space per employee
b. Elementary 1.0 space per employee
c. Middle 1.0 space per employee
d. Junior 1.0 space per employee
e. Other .25 space per student plus 1.0 space per employee
4. Instructional school .5 space per student plus 1.0 space per employee
5. Church
a. Parish house; Educational/
Social annex .25 space per seat 
b. Place of Worship .25 space per seat
6. Hospital 2.0 spaces per bed
7. Cemetery 20 spaces per chapel or .25 space per seat
8. Funeral home 20 spaces per chapel or .25 space per seat, whichever is greater

E. Residential/Commercial 
1. Home occupation see Section 4.8.C Residential Standards
2. Bed and breakfast 1.0 space per bedroom plus 1.0 space per owner/resident (see
Section 3.2.C 4 c) 
3. Rooming house 1.0 space per bedroom plus 1.0 space per employee
4. Boarding house 1.0 space per bedroom plus 1.0 space per employee
5. Hotel and motel 1.0 space per bedroom plus 1.0 space per employee

F. Offices 
1. Office
a. Professional 1.0 space per 300 sf GFA
b. Other 1.0 space per 300 sf GFA
2. Principal Office/Medical
a. Physician 1.0 space per 200 sf GFA
b. Surgeon 1.0 space per 200 sf GFA
c. Dentist 1.0 space per 200 sf GFA
3. Bank
a. Standard 1.0 space per 200 sf GFA
b. Drive-in 1.0 space per 200 sf GFA (stacking as per Section 4.5.B)
4. Real estate 1.0 space per 250 sf GFA

G. Retail 1.0 space per 200 sf GFA 

H. Restaurant 
1. Standard (no drive in) 1.0 space per 100 sf GFA
2. Carry out 1.0 space per 100 sf GFA
3. Fast food (no drive in) 1.0 space per 100 sf GFA
4. Drive in 1.0 space per 65 sf GFA
5. Delivery only/catering 1.0 space per employee and 1.0 space per each delivery
vehicle 



I. Service/General 1.0 space per 275 sf GFA 

J. Entertainment  
1. Private club 1.0 space per 3 seats
2. Club and lodge 1.0 space per 3 seats
3. Auditorium/assembly hall 1.0 space per 3 seats
4. Theater 1.0 space per 3 seats
5. Commercial recreation/entertainment 1.0 space per 3 seats
6. Recreation facility 1.0 space per 3 seats

K. Service/Manufacturing 
1. Sign printing shop 1.0 space per 400 sf GFA
2. Upholstery shop 1.0 space per 400 sf GFA
3. Cabinet and furniture 1.0 space per 400 sf GFA
4. Printing/publishing 1.0 space per 400 sf GFA
5. Blacksmith shop 1.0 space per 400 sf GFA

L. Motor Vehicles 
1. Convenience store 1.0 space per 200 sf GFA
2. Auto service station 2.0 spaces per service island plus 1.0 space per employee
3. Car wash 3.0 spaces per washing bay
4. Auto/trailer sales 3.0 spaces per employee
5. Automobile service 1.0 spaces per employee plus
4.0 spaces per bay 

M. Wholesale  
1. Nursery 1.0 space per 400 sf GFA
2. Machinery
a. Sales 1.0 space per 500 sf GFA
b. Service 3.0 spaces per service bay plus 2
N. Utilities 
1. Transportation 1.0 space per 200 sf GFA
2. Public utilities and service 2.0 spaces per employee
3. Public utility generating, booster, or 1.0 space per 1,500 sf GFA plus relay stations,
transmission lines and 1.0 space per employee  tower, for maintenance of public utilities, 
including railroads and facilities and water and sewerage facilities  

O. Storage:  
1. Monumental stone works 1.0 space per 1,500 sf GFA
2. Coal, wood yards, lumber yards, 1.0 space per 1,500 sf GFA feed and seed
3. Frozen food locker 1.0 space per 1,500 sf GFA

P. Manufacturing 
1. Manufacturing 1.0 space per 500 sf GFA

Variance Criteria 

Section 2.9 of the Zoning Ordinance states the following definition of variance: 



“the permission to depart from the literal requirements of this zoning ordinance. A 
variance is a relaxation of the terms of this chapter where such variance will not 
be contrary to the public interest and where owing to conditions peculiar to the 
property and not the result of the action of the applicant, a literal enforcement of 
this ordinance would result in unnecessary and undue hardship. As used in this 
ordinance, a variance is authorized only for height, area, size of structure, or size 
of yards and open spaces. Establishments or expansions of a use otherwise 
prohibited shall not be allowed by a variance, nor shall a variance be granted 
because of the presence (or existence) of non-conformities in the zoning district 
or adjoining districts.” 

Section 2.6.2 B of the Zoning Ordinance states the following guidance in determining the 
basis for variance:  

“When a property owner can show that his property was acquired in good faith 
and where by reason of the exceptional narrowness, shallowness, size, or shape 
of specific piece of property at the time of the adoption of this ordinance, or 
where by reason of exceptional topographical conditions or other extraordinary 
situation or condition of such piece of property, or of the condition, situation, or 
development of property immediately adjacent thereto, the strict application of 
the terms of this ordinance would effectively prohibit or unreasonably restrict the 
utilization of the property or where the board is satisfied, upon the evidence 
heard by it, that the granting of such variance will alleviate a clearly 
demonstrated hardship approaching confiscation, as distinguished from a special 
privilege or convenience sought by the applicant. All variances shall be in 
harmony with the intended spirit and purpose of the ordinance.” 

Section 2.6.2 B of the Zoning Ordinance provides the following guidance in determining 
the need to grant variances: 

“No such variance shall be authorized by the board unless it finds all of the 
following conditions exist: 

1. That the strict application of the ordinance would produce undue
hardship.

2. That such hardship is not shared generally by other properties in the
same zoning district and the same vicinity

3. That the authorization of such variance will not be of substantial detriment
to adjacent property and that the character of the district will not be
changed by the granting of the variance.”

Recommendation 

Determine if all three of the conditions outlined in Section 2.6.2 B of the Zoning 
Ordinance exist, and determine if the Board of Zoning Appeals will issue a variance.  
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