
 
 
 
 
 

BOARD OF ZONING APPEALS 
Agenda 

August 5, 2015 
10:00 A.M. 

Cape Charles Civic Center 
500 Tazewell Avenue 

 
 

 
1. Call to Order; Roll Call 
 
2. Invocation and Pledge of Allegiance 
 
3. Public Comments 
 
4. Consent Agenda 

A. Approval of Agenda Format 
B. Approval of Minutes of May 21, 2015 

 
5. New Business 

A. Board of Zoning Appeals 2014-2015 Annual Report 
B. Variance Application – 309 Jefferson Avenue – Change of Use Pursuant to 

Zoning Ordinance Sections 2.5.1 and 2.5.4 
 
6.  Adjourn 
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DRAFT
Board of Zoning Appeals 

Public Hearing & Meeting 
Cape Charles Civic Center 

May 21, 2015 
9:30 a.m. 

At 9:32 a.m. in the Cape Charles Civic Center, Chairman Gene Kelly called to order the Board 
of Zoning Appeals Public Hearing and Meeting.  In attendance were Board members Pete 
Baumann, newly appointed member Diane D’Amico, Bill Murphy and Jay Wiegner. Also 
present were Town Planner Larry DiRe, Assistant Town Clerk Amanda Hurley and applicant 
Herbert Thom. There were three members of the public in attendance. 

Gene Kelly led the Board in the recitation of the Pledge of Allegiance. 

PUBLIC COMMENTS 
There were no public comments to be heard nor any additional written comments submitted 
prior to the meeting. 

CONSENT AGENDA 
Motion made by Jay Wiegner, seconded by Gene Kelly to accept the agenda format as 
presented. The motion was approved by unanimous consent. 

The Board reviewed the minutes from the January 7, 2015 Public Hearing and Meeting. 

Motion made by Pete Baumann, seconded by Gene Kelly, to approve the minutes from 
the January 7, 2015 Public Hearing and Meeting as presented.  The motion was 
approved by majority vote with Diane D’Amico abstaining. 

NEW BUSINESS 
A. Variance Application – 119 Fig Street – New Accessory Building and Setback Requirements 

The lot was not a standard shape of 40 x 140 square feet. The lot in question was 35.30 feet 
across the front and 80 feet deep on each side. A previously existing accessory building 
identified on the survey plat/site plan as “metal garage” was located on a footprint that did 
not conform to the required setbacks for an accessory building. Accessory use buildings were 
a by-right use on conforming lots in the R-1 district. The applicant was proposing to construct 
a building similar in size on that footprint. 

Diane D’Amico questioned the concrete pad and Gene Kelly stated that part of it appeared to 
be on the property behind 119 Fig Street. 

Mr. Herbert Thom stated that he was going to place the accessory building in the same 
footprint because that seemed the best place to put it due to the lot size. 

Pete Baumann stated that the accessory building footprint was askew and it appeared very 
close to the property lines. Mr. Thom stated that he could adjust the building so it was square. 

Jay Wiegner asked how long it had been since the old shed was removed and Mr. Thom stated 
that it had been a month, but he removed it because he felt it was a liability. 
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Bill Murphy asked how far the structure was from the house because the ordinance stated 
that “The accessory building shall not be closer than fifteen feet (15’) from the main building.” 
Mr. Thom stated that the shed would have probably been 12’-15’ from the house. 
 
Gene Kelly invited Mr. Bruce Evans to speak. Mr. Evans asked if anyone had read the pre-
existing non-conforming use ordinance which was a grandfather clause. Mr. Evans stated that 
the building was gone but the slab was still there and that could be taken into consideration 
whether it was approved as a pre-existing non-conforming use or as a variance. 
 
There was much discussion and Larry DiRe stated that a footprint did not constitute a use but 
a foundation did. 
 
Bill Murphy asked if moving the building up to conform to the setback requirements would 
be an issue and Mr. Thom stated that it would be a hardship if he had to conform to the 
existing ordinance. 
 
Mr. Thom sketched the site plan to show the accessory building squared one foot to the 
property line. 
 
Motion made by Gene Kelly, seconded by Jay Wiegner, to approve the variance 
application for 119 Fig Street as presented. The motion was approved by unanimous 
consent. 
 

B. Informational Presentation – Cape Charles Baptist Church proposed parking lot addition 
Staff had been informed of the Cape Charles Baptist Church’s interest in an off-street parking 
lot. There was a vacant lot, zoned R-1 directly south across Randolph Avenue that the church 
was interested in securing. As the proposed project moved forward, the church would 
possibly need to appear before the BZA. 
 
Jay Wiegner stated that the plans were not definite. 
 
Motion made by Gene Kelly, seconded by Pete Baumann, to adjourn the Board of 
Zoning Appeals Meeting. The motion was approved by unanimous consent. 
 
 
   
 Chairman Gene Kelly 
  
Assistant Town Clerk 



 

 

 

 
 
 
 
 
 
 
 

 
Town of Cape Charles 

Board of Zoning Appeals 
 

2014-2015 Annual Report 
(July 1, 2014-June 30, 2015) 
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2014-2015 Board of Zoning Appeals Members 

Gene Kelly, Chairman 
Jay Wiegner, Vice Chairman 

Pete Baumann 
Diane D’Amico 

Bill Murphy 
 
 

2014-2015 Staff  
Robert Testerman (July – November 2014)  

Lawrence DiRe, Town Planner (beginning February 2015) 
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Introduction 

Section 15.2-2308.C of the Code of Virginia states the following, “The board shall keep a full 
public record of its proceedings and shall submit a report of its activities to the governing body 
or bodies at least once each year.” 
 
Board and Staff Updates 

Diane D’Amico was appointed to the Board for a term expiring October 31, 2019(May 2015). 
 
There was a staff change to the Board of Zoning Appeals in 2014.  Town Planner Rob 
Testerman, AICP resigned to take a similar position in another jurisdiction (November). 
 
Variance and Exceptions 

Approved, zoning exception for a portion of the Bay Creek Nicklaus Golf Course for shoreline 
protection and erosion and sediment control measures (January 2015); zoning variance for an 
accessory building at 119 Fig Street for side and rear yard setback, distance to main building 
setback, and lot coverage (May 2015). 
 
Denied, none.  
 
   



  
  

 

Board of Zoning Appeals Staff Report 
 

From:  Larry DiRe  

Date:  August 5, 2015 

Item:  5B - Variance Application – 309 Jefferson Avenue – Change of Use Pursuant to 
Zoning Ordinance Sections 2.5.1 and 2.5.4 

Attachments: Application with narrative, survey plat\site plan, general vicinity lot map, building 
photos and drawings 

 
Background 
 
This lot is in the Residential-1 zoning district, and is not a standard lot shape of 40 x 140 
(5600 square feet). The lot in consideration before the Board is 33.19 feet across, and 
80 feet deep (2654 square feet).  A previously existing, non-conforming commercial use 
was located on the lot, within the footprint of the existing building.  The previous 
commercial use was a barber shop, sometimes considered among “personal services” 
usage but not defined as such in the Town Zoning Ordinance.   The current water\sewer 
utility account lists the usage as “commercial.”    
 
Application Specifics 
 
The applicant intends placing a new commercial operation (restaurant) not continuing 
the barber shop or other personal services usage within the footprint of the existing 
building, while doing some cosmetic and structural improvements to the building.  The 
footprint area will not change.  The applicant is seeking relief from the requirements of 
Article II Sections 2.5.1 and 2.5.4. Those sections state the following: 
 
“Section 2.5.1 Continuation of Existing Non-Conforming Uses and Permits  
A. Any legal use, building, or structure existing at the time of adoption of this ordinance 
or any amendment thereto may be continued even though such use, building, or 
structure may not conform with the provisions of this ordinance for the district in which it 
is located. Such use, building, or structure shall be deemed a “Non-Conforming Use.” A 
non-conforming use, building, or structure may be continued provided by the following.  
1. No such non-conforming use, building, or structure shall be enlarged or increased or 
extended to occupy a greater area of land than was occupied at the effective date of the 
adoption of this ordinance, unless said enlargement does not result in an increase in 
nonconformity or result in a change to a use permitted in the district.  
2. No such non-conforming use, building, or structure shall be moved in whole or in part 
to any portion of the lot or parcel other than that occupied by such use, building, or 
structure at the effective date of adoption of this ordinance or amendment of this 
chapter, unless such move results in decreasing the degree of nonconformity with the 
requirements of this district.  
3. No additional structures which do not conform to the requirements of this ordinance 
shall be erected in connection with such non-conforming use of land. No additional uses 
of a nature which would be prohibited generally in the district involved shall be permitted. 



 

 

 

 

4. Any non-conforming use may be extended throughout any parts of the building which 
were manifestly arranged or designed for such use at the time of adoption or 
amendment of this ordinance.  
5. When any non-conforming use is superseded by a permitted use, the use shall 
thereafter conform to the regulations for the district, and no non-conforming use shall 
thereafter be resumed with the exception of existing duplexes specifically designed as 
such.  
6. If any such non-conforming use or structure ceases for any reason for a period of 
more than four years, except when government action impedes access to the premises, 
any subsequent use of such land or structure shall conform to the regulations specified 
by this chapter for the district in which such land or structure is located with the 
exception of existing duplexes specifically designed as such.  
 
B. The rights pertaining to a non-conforming use, building, or structure shall be deemed 
to pertain to the use or building itself, regardless of the ownership of the land or the 
building on or in which such non-conformity is conducted or of such non-conforming 
building or the nature of the tenure of the occupancy thereof.” 
 
“Section 2.5.4 Change of Use  
The use of a non-conforming building or structure may be changed to the same use or a 
use of a more restrictive classification, but where the use of a non-conforming building or 
structure is hereafter changed to a use of a more restrictive nature, it shall not thereafter 
be changed to a use of a less restrictive nature with the exception of existing duplexes 
specifically designed as such.” 
 
Variance Criteria 
 
Section 2.9 of the Zoning Ordinance states the following definition of variance: 
 

“the permission to depart from the literal requirements of this zoning ordinance. A 
variance is a relaxation of the terms of this chapter where such variance will not 
be contrary to the public interest and where owing to conditions peculiar to the 
property and not the result of the action of the applicant, a literal enforcement of 
this ordinance would result in unnecessary and undue hardship. As used in this 
ordinance, a variance is authorized only for height, area, size of structure, or size 
of yards and open spaces. Establishments or expansions of a use otherwise 
prohibited shall not be allowed by a variance, nor shall a variance be granted 
because of the presence (or existence) of non-conformities in the zoning district 
or adjoining districts.” 

 
Section 2.6.2 B of the Zoning Ordinance states the following guidance in determining the 
basis for variance:  
 

“When a property owner can show that his property was acquired in good faith 
and where by reason of the exceptional narrowness, shallowness, size, or shape 
of specific piece of property at the time of the adoption of this ordinance, or 
where by reason of exceptional topographical conditions or other extraordinary 
situation or condition of such piece of property, or of the condition, situation, or 
development of property immediately adjacent thereto, the strict application of 
the terms of this ordinance would effectively prohibit or unreasonably restrict the 
utilization of the property or where the board is satisfied, upon the evidence 



 

 

 

 

heard by it, that the granting of such variance will alleviate a clearly 
demonstrated hardship approaching confiscation, as distinguished from a special 
privilege or convenience sought by the applicant. All variances shall be in 
harmony with the intended spirit and purpose of the ordinance.” 

 
Section 2.6.2 B of the Zoning Ordinance provides the following guidance in determining 
the need to grant variances: 
 

“No such variance shall be authorized by the board unless it finds all of the 
following conditions exist: 
 

1. That the strict application of the ordinance would produce undue 
hardship. 

2. That such hardship is not shared generally by other properties in the 
same zoning district and the same vicinity 

3. That the authorization of such variance will not be of substantial detriment 
to adjacent property and that the character of the district will not be 
changed by the granting of the variance.” 

 
 

Recommendation 
 
Determine if all three of the conditions outlined in Section 2.6.2 B of the Zoning 
Ordinance exist, and determine if the Board of Zoning Appeals will issue a variance.  
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